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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

GAIL SACCO, et al., ) No. 2:06-CV-00714-RCJ-LRL
) (Base File)

Plaintiffs )
v. )

) Consolidated With:
CITY OF LAS VEGAS, et al., ) 2:06-CV-00941-RCJ-LRL

)
Defendants. )

____________________________________)

MEMORANDUM OF NATIONAL LAW CENTER ON HOMELESSNESS &
POVERTY, NATIONAL COALITION FOR THE HOMELESS, NATIONAL

HEALTH CARE FOR THE HOMELESS COUNCIL, INC., NATIONAL ASSOCIATION
FOR THE EDUCATION OF HOMELESS CHILDREN AND YOUTH, NATIONAL

CENTER ON FAMILY HOMELESSNESS, NATIONAL POLICY AND ADVOCACY
COUNCIL ON HOMELESSNESS, AND NATIONAL COALITION FOR HOMELESS

VETERANS AS AMICI CURIAE IN SUPPORT OF PLAINTIFFS
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2

Amici National Law Center on Homelessness and Poverty, National Coalition for the

Homeless, National Health Care for the Homeless Council, National Association for the Education

of Homeless Children and Youth, National Center on Family Homelessness, National Policy and

Advocacy Council on Homelessness, and National Coalition for Homeless Veterans submit this

Memorandum in support of Plaintiffs’ Motion for a Preliminary Injunction against enforcement by

Defendants of Las Vegas Municipal Code Section 13.36.055(6) (“LVMC 13.36.055(6)”).  That

provision makes it a misdemeanor to offer free food in city parks to persons who appear to be

indigent.  Plaintiffs in their Memorandum in Support of the Motion for a Preliminary Injunction have

demonstrated that, as applied to the donors of such food, LVMC 13.36.055(6) violates several

provisions of the U.S. Constitution.  In this Memorandum, Amici show that, viewed from the

perspective of the recipients of the free food, LVMC 13.36.055(6) violates the rights of indigent

individuals to the equal protection of laws, as well as their right to associate with those donors who

offer religious or political messages along with the gift of food.

INTEREST OF AMICI CURIAE

Amici are organizations that address the problems of homelessness and poverty and represent

the interests of persons affected by those conditions.  The National Law Center on Homelessness &

Poverty (“NLCHP”) is a not-for-profit organization that works to protect the constitutional and

statutory rights of homeless families and individuals across the nation.  NLCHP advocates against

laws that “criminalize” homelessness by making it a crime to perform life-sustaining activities in

public areas and has published eight reports on this topic.

The National Coalition for the Homeless (“NCH”) is a non-profit organization and

membership network of local and statewide homeless coalitions committed to the goal of ending

homelessness through systemic and attitudinal change.  NCH helped establish the National Homeless

Civil Rights Organizing Project, which has co-published several reports on civil rights abuses of

homeless persons.

The National Health Care for the Homeless Council, Inc., is a membership organization

comprised of 91 local service agencies, over 500 individual clinicians, and numerous homeless and

formerly homeless persons.  The National Council recognizes and seeks to protect the human rights
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 Martha Burt et al., Helping America’s Homeless: Emergency Shelter or Affordable Housing? 49-501

(2001).

3

of homeless persons, including the right to food.

The National Association for the Education of Homeless Children and Youth (“NAEHCY”)

is a national grassroots membership association serving as the voice and the social conscience for

the education of children and youth in homeless situations.  Key public school partners include

community organizations providing services such as food.  The relationship between these providers

and NAEHCY members is essential, as homeless youth must have their basic needs met — including

food — before they are ready to learn.

The National Center on Family Homelessness (“NCFH”) is the nation’s definitive authority

on family homelessness.  Since 1988, the Center has been at the forefront of research and evaluation,

program design, service delivery, systems integration, and advocacy to help homeless children and

their families.  As such, the organization is deeply committed to protecting the basic human rights

of all individuals and families who experience homelessness.

The National Policy and Advocacy Council on Homelessness (“NPACH”) is a grass roots

anti-poverty organization, whose mission is to ensure that national homelessness policy accurately

reflects the needs and experiences of local communities.  NPACH works to accomplish its mission

through education, grassroots organizing, research, and technical assistance.

The National Coalition for Homeless Veterans (“NCHV”) is a nonprofit founded in 1990 by

a group of homeless veteran service providers.  NCHV seeks to eliminate homelessness in the

veteran community, by inviting individuals and all types of service providers to work in

collaboration to develop innovative, comprehensive services that will allow homeless veterans to

support themselves.  NCHV shares the goal of protecting the civil rights of homeless people.

background facts on homelessness.

Over the past two decades, homelessness has become a growing problem in the United

States.  Approximately 800,000 people are homeless in the United States on any given night, while

approximately 3.5 million people experience homelessness throughout the year.   Like many cities,1
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 City of Las Vegas Neighborhood Services Department 10-Year Planning Committee, City of Las2

Vegas: Homes for Homeless Nevadans 10 Year Plan to Reduce Homelessness 3 (March 2006).

 Id.3

 City of Las Vegas Neighborhood Services Department, Consolidated Plan 57 (May 12, 2006)4

[hereinafter Consolidated Plan].

 U.S. Conference of Mayors, A Status Report on Hunger and Homelessness in America’s Cities: A5

24-City Survey 5 (Dec. 2005).

Id.6

Id.7

Id.8

4

Las Vegas and its surrounding communities have a growing homeless population.  In 2004,

unincorporated Clark County, and the cities of Las Vegas, Boulder City, Henderson, and North Las

Vegas had an estimated homeless population of 7,877.   In 2005, that number increased to over2

10,000 people,  with one recent estimate being 12,198.3 4

The causes of homelessness are complex, but the vast majority of homeless people living in

public are doing so involuntarily.  The most apparent reason why homeless individuals are homeless

is the lack of affordable housing, although several other factors frequently contribute to the

circumstances that force people into homelessness.   In the 2005 U.S. Conference of Mayors Hunger5

and Homelessness survey, lack of affordable housing was listed as the lead cause of homelessness,

followed by low-paying jobs, lack of services for mental health and substance abuse treatment,

domestic violence, unemployment, poverty, and prisoner re-entry.6

In 2005, 71 percent of the 24 cities surveyed by the U.S. Conference of Mayors reported a

6 percent increase in requests for emergency shelter.   Even while the requests for emergency shelter7

have increased, cities do not have adequate shelter space to meet the need.  In the 24 cities surveyed

in the U.S. Conference of Mayors Survey, an average of 14 percent of overall emergency shelter

requests went unmet, with 32 percent of shelter requests by homeless families unmet.8

A 2002 survey of 50 of the largest cities in the United States, including Las Vegas, found that
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 National Law Center on Homelessness & Poverty and National Coalition for the Homeless, Illegal9

to be Homeless 13 (2002).

 Consolidated Plan, supra note 4, at 57.10

 Southern Nevada Regional Planning Coalition, Gaps Analysis 43 (2004) [hereinafter SNRPC].11

 Lynnette Curtis, Hotel Residents Lack Options:  38 Affordable Rooms About to Close, Las Vegas12

Review-Journal, Sept. 26, 2006 (available at <http://www.reviewjournal.com/lvrj_home/2006/Sep-
26-Tue-2006/news/9862740.html>).

 Interagency Council on Homelessness, Homelessness: Programs and the People They Serve –13

Findings of the National Survey of Homeless Assistance Providers and Clients 7-1 (1999).
 SNRPC, supra note 11, at 34.14

5

not one had enough shelter spaces for the number of homeless people in that city on any given day.9

The City of Las Vegas’ 2006 Consolidated Plan indicates that there are 1,910 fewer beds than

needed in emergency shelters, transitional housing, and permanent supportive housing for homeless

individuals.  The situation for homeless families is even worse, with 2,538 fewer beds than needed

in emergency shelter, transitional housing, and permanent supportive housing for homeless

families.  According to the Southern Nevada Regional Planning Coalition 2004 Gaps Analysis,10

shelter capacity in the region is “insufficient to meet the needs of our homeless citizens and the

length of stay allowed by service providers is too brief to allow clients to successfully transition.”11

Several low-rent housing facilities, such as the Little Hotel, have closed in downtown Las Vegas

alone in the last few months.   The lack of affordable housing and shelter space leaves many12

homeless persons with no choice but to struggle to survive on the streets of our cities.

People experiencing homelessness and living in poverty also struggle with hunger.

According to a 1999 national survey of homeless people, 40 percent did not have anything to eat on

one or more days during the month previous to the survey.   For people living outside on the streets13

or in public spaces, obtaining food can be a challenge.  According to the Southern Nevada Regional

Planning Coalition, hot meals are available “to the unsheltered homeless who can get to the

‘homeless corridor’ in downtown Las Vegas.”   However, for those unsheltered individuals who are14

not living near the “homeless corridor,” accessing those food resources may be extremely difficult.
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 See Timothy Pratt, Wilson Avenue Homeless Linger as Sweep Day Arrives, Las Vegas Sun, Jun.15

17, 2005, at B1; Timothy Pratt, Some Homeless Finding their Way off the Streets, Las Vegas Sun,
May 23, 2005, at B1; Lisa Kim Bach, Homeless Encampments Cleared, Las Vegas Rev.-J., Apr. 21,
2005, at 2B; Timothy Pratt, Communication Mixup in Homeless Sweep Admitted, Las Vegas Sun,
Feb. 24, 2005, at B3.

 SNRPC, supra note 10, at 34.16

 U.S. Department of Housing and Urban Development and U.S. Department of Health and Human17

Services, National Symposium on Homelessness Research: What Works? 5-11 (1998).

6

 In the recent past, Las Vegas has attempted to move homeless people out of the downtown

area, making it even more difficult for them to access food resources and other services.  These

“sweeps” usually involve police or other city officials clearing homeless people and their belongings

out of an outdoor area where they are living.   As a result, homeless people are frequently moved15

to other areas outside of the downtown area and have greater difficulty accessing resources.  For

those homeless persons not living in the downtown area, lack of adequate public transportation may

make it difficult for them to access downtown services.  Further, even if a person did have access

to adequate public transportation, without money to pay for transportation, a homeless person may

not be able to travel to indoor soup kitchens multiple times a day every day of the week.  In these

cases, homeless people must rely on mobile food service for food.

In addition, providers of food in public spaces also can serve as a vital link for homeless

persons to other services.  According to the Southern Nevada Regional Planning Coalition 2004

Gaps Analysis, outreach teams often bring clean water and food to homeless persons when

conducting outreach.   Successful outreach to homeless people struggling with substance addiction16

or psychiatric disabilities often takes time.  In a study of five New York outreach programs, outreach

workers made repeated contact with homeless persons with psychiatric disabilities over the course

of an average of 4 months before those individuals began intensive services.   Even in instances17

where services or shelter are available, some homeless individuals may need time to become ready

to access those resources.  In such a case, having food accessible where they are living is crucial for

their survival.  Groups that provide food for unsheltered homeless persons provide a crucial lifeline

not only to food, but also to services.  Without access to those providers, homeless persons would
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 This is a remarkably vague standard.  Even the prosperous at times can dress in old clothes.  If18

nothing else, this provision is void-for-vagueness.

7

not have easy access to food or services to help them move beyond homelessness.

It is against this background of deprivation and need that the constitutionality of LVMC

13.36.055(6) must be judged.

ARGUMENT

LVMC 13.36.055(6) prohibits the “providing of food or meals to the indigent for free or for

a nominal fee” in Las Vegas city parks.  It defines an “indigent” as “a person whom a reasonable

ordinary person would believe to be entitled to apply for or receive assistance under NRS Chapter

428.”  LVMC 13.36.055(6).  LVMC 13.36.055(6) thus forbids the donation of food not just to the

indigent, but also to those who might reasonably appear to be indigent.   LVMC 13.36.055(6) would18

therefore deny to those who appear to be indigent the right to receive free food in city parks even

though persons who do not appear to be indigent are allowed to receive free food.  This

discriminatory treatment of indigent (or seemingly indigent) individuals on the basis of their

appearance denies them the equal protection of the laws guaranteed by the Fourteenth Amendment

of U.S. Constitution.  In addition, LVMC 13.36.055(6) would deprive those who appear to be

indigent of the right to associate with religious and political groups who wish to disseminate their

messages along with the gift of food.  As a result, LVMC 13.36.055(6) also denies indigent

individuals the right to associate with those donors, a violation of the First Amendment of the U.S.

Constitution.

I LVMC 13.36.055(b) DENIES INDIGENT INDIVIDUALS THE EQUAL

PROTECTION OF THE LAWS.

As this Court is well aware, the Equal Protection Clause of the Fourteenth Amendment

provides that a State may not “deny to any person within its jurisdiction the equal protection of the

laws.”  U.S. Const. amend. XIV §1.  The blatant discrimination in LVMC 13.36.055(6) against

persons on the basis of their apparent indigency violates equal protection.  Plaintiffs in their

Memorandum have shown that a classification that discriminates against indigent and homeless
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8

persons should be subjected to the more heightened level of scrutiny applicable to classifications that

are likely be based on stereotype and speculation, such as those based on immigration status or

gender.  See, e.g., Plyler v. Doe, 457 U.S. 202, 216-18 (1982); Mississippi Univ. for Women v.

Hogan, 458 U.S. 718, 725 (1982).  But the discrimination in LVMC 13.36.055(6) against those who

appear to be indigent cannot even survive the rational basis standard of review as that standard is

applied by the Supreme Court to laws that reflect an intent to harm a disfavored group.

A. The Supreme Court and the Courts of Appeals Have Invalidated Statutes That

Discriminate Against Disfavored Groups on the Basis of Animus or

Unsubstantiated Fears.

Justice O’Connor has observed that “[w]hen a law exhibits such a desire to harm a politically

unpopular group, [the courts have] applied a more searching form of rational basis review to strike

down such laws under the Equal Protection Clause.”  Lawrence v. Texas, 539 U.S. 558, 580 (2003)

(O’Connor, J., concurring) (citations omitted).  Her conclusion is supported by cases that have

invalidated discriminatory laws aimed at the mentally disabled, “hippies,” homosexuals, former

mental patients, convicts, and alcoholics.

The leading case is City of Cleburne v. Cleburne Living Center, 473 U.S. 432 (1985).  In

Cleburne, a zoning ordinance required group homes for mentally disabled individuals to obtain a

special use permit, but did not require such a permit for such other group dwellings as fraternity

houses, dormitories, and boarding houses.  The Supreme Court could find no rational basis for the

ordinance’s singling out of group homes for mentally disabled people.  Although the Court did not

treat discrimination against mentally disabled individuals as affecting a “quasi-suspect” classification

(id. at 442-46), the Court added that this ruling did not leave mentally disabled individuals “entirely

unprotected from invidious discrimination,” for the “State may not rely on a classification whose

relationship to an asserted goal is so attenuated as to render the distinction arbitrary or irrational.”

Id. at 446.  The Court then held that the “negative attitude” of nearby property owners is not a

rational basis for discriminating against mentally disabled persons:  “[M]ere negative attitudes, or

fear, unsubstantiated by factors which are properly cognizable in a zoning proceeding, are not

permissible bases for treating a home for the mentally retarded differently from apartment houses,
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9

multiple dwellings, and the like.”  Id. at 448.  After rejecting the purported justifications for the

ordinance as lacking a rational basis (id. at 449-50), the Court concluded that the ordinance rested

on “an irrational prejudice against the mentally retarded.”  Id. at 450.

Previously, the Supreme Court in U.S. Department of Agriculture v. Moreno, 413 U.S. 528

(1973), had invalidated a federal law that prohibited households with unrelated persons from

participating in the food stamp program.  The legislative history showed that the prohibition was

intended “to prevent so-called ‘hippies’ and ‘hippie communes’ from participating in the food

program.”  Id. at 534.  The Court ruled that this was not a legitimate governmental purpose:  “[I]f

the constitutional conception of ‘equal protection of the laws’ means anything, it must at the very

least mean that a bare congressional desire to harm a politically unpopular group cannot constitute

a legitimate governmental interest.”  Id. (emphasis by Court).

More recently, Romer v. Evans, 517 U.S. 620 (1996), struck down an amendment to the

Colorado Constitution prohibiting all legislative, executive, or judicial action designed to protect

homosexuals from discrimination.  The Supreme Court held that this provision “fails, indeed defies,

even [the] conventional inquiry” of the rational basis test.  Id. at 632. Elaborating, the Court

explained that “the amendment seems inexplicable by anything but animus toward the class it

affects.”  Id..

The Ninth Circuit, citing Romer and Cleburne, has stated that, “[a]lthough it is difficult to

show that a law violates the equal protection clause under rational basis review, it is not impossible,

since some laws are so irrational or absurd on their face it is clear they can be motivated by nothing

other than animus or prejudice against a group.”  Tucson Woman’s Clinic v. Eden, 379 F.3d 531,

543-44 (9th Cir. 2004).  In line with this understanding, the Ninth Circuit and other Courts of

Appeals have found that zoning laws aimed at excluding disfavored groups violate equal protection.

J.W. v. City of Tacoma, 720 F.2d 1126 (9th Cir. 1983), invalidated a zoning “ordinance [that]

distinguish[ed] group homes that include[d] former mental patients from other group homes on the

basis of prejudices concerning persons who have been institutionalized for mental health treatment.”
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 J.W. applied the somewhat heightened scrutiny used in Plyler v. Doe, 457 U.S. 202, 216-1819

(1982), for quasi-suspect classes (see J.W., 720 F.2d at 1128-30), but J.W.’s rationale is consistent
with more searching review employed under the rational basis test by Cleburne.

10

Id. at 1129.   The Court found that the ordinance rested on “archaic and stereotypic notions” when19

the city had “produced no evidence to support a blanket assertion that former mental patients as a

class are particularly dangerous, disruptive, or otherwise undesirable neighbors.”  Id. (footnote

omitted).  Rather, the record showed that the housing permit had been denied “principally because

of the heavy opposition of neighbors at the public hearing . . . .”  Id. at 1131.

In a like manner, neighborhood opposition unsupported by the facts was found to be an

illegitimate basis for refusing to grant zoning permits to a community treatment center for ex-

convicts in Bannum, Inc. v. City of Louisville, 958 F.2d 1354 (6th Cir. 1992), and to an alcoholic

treatment facility in Sullivan v. City of Pittsburgh, 811 F.2d 171 (3d Cir. 1987).  In Bannum, the

Sixth Circuit ruled: “The lack of data supporting the city’s contention that the incidence of crime is

inflated in areas containing CTCs [community treatment centers], and the evidence in the record of

substantial community opposition to Bannum’s proposed CTC, indicates that the purpose behind

different treatment of CTCs by the current zoning regulations is to assure residents of the East

Washington Street area that they would not find themselves with a CTC as a neighbor.”  Bannum,

958 F.2d at 1361.  Similarly, the Third Circuit in Sullivan upheld the granting of a preliminary

injunction in part because the plaintiffs “demonstrated that the City took its essentially unjustified

action in an atmosphere charged with hostility towards a minority group.”  Sullivan, 811 F.2d at 185.

In short, Cleburne and similar cases establish that, when the evidence shows that a

government has taken action discriminating against an unpopular group, a more searching analysis

must be made to see if that action is supported by a legitimate basis.  Simple animus toward an

unpopular group or unsubstantiated fear is not a legitimate basis.

//

//

//
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B. No Legitimate Basis Supports the Discriminatory Treatment of Indigent

Individuals In  LVMC 13.36.055(6).

It is indisputable that LVMC 13.36.055(6) was enacted out of an animus against indigent

persons — in particular, a desire to keep homeless people out of the city parks.  For instance, Mayor

Goodman started the City Council Meeting of June 21, 2006, which led to the enactment of the

ordinance a month later, by saying:  “We had reports that there were activities taking place at

Huntridge Circle Park, which is in an established residential area, which would suggest that the folks

who were utilizing the park were involved in some kind of activities which were affecting the quality

of life of the residents who lived in the surrounding area.”  City Council meeting of June, 21, 2006,

Verbatim Excerpt – Item 77, at 3 (hereinafter “Verbatim Excerpt”) (selected pages of hearing

transcript appended hereto).  Other speakers at the June 21 meeting expressed their disdain for

homeless people as well.  For example, Orlando Sanchez, Deputy City Manager, commented that

“vagrants have overtaken the park and less and less residents utilize the park fearing for the safety

of their children and themselves.”  Id. at 7.

The desire to exclude homeless and indigent people from city parks is, however, plainly not

a legitimate ground for discriminating against them.  Homeless indigent individuals have a

constitutional right to enter and remain in public parks during the hours that the parks are open to

the public.  See City of Chicago v. Morales, 527 U.S. 41, 52 (1999) (“Indeed, it is apparent that an

individual’s decision to remain in a public place of his choice is as much a part of his liberty as the

freedom of movement inside frontiers that is ‘a part of our heritage . . . .’” (citation omitted)).  Las

Vegas can no more exclude homeless people from the city parks than the State of Nevada can

exclude indigent people from other States from entering Nevada.  See Shapiro v. Thompson, 394

U.S. 618, 634 (1969) (“[I]n moving from State to State . . . appellees [welfare recipients] were

exercising a constitutional right . . . .”); Edwards v. California, 314 U.S. 160 (1941) (California law

making it a misdemeanor to bring a nonresident indigent person into state is invalid under the

Commerce Clause).

Nor can the purported bases for LVMC 13.36.055(6) be sustained, as they are grounded in

unsubstantiated fears of, irrational prejudices regarding, or animus directed at homeless people.  See
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Cleburne, 473 U.S. at 446-448, 450.  One report states that City officials claim that food handouts

“have lured the homeless to parks and have led to complaints by residents about crime, public

drunkenness and litter.”  See Randal C. Archibold, Please Don’t Feed Homeless in Parks, Las Vegas

Says in Ordinance, N.Y. Times, July 28, 2006, at A1.  But significantly at the hearing on June 21,

Pat Charoen, a Lieutenant in the Las Vegas Metropolitan Police Department, had no information

when asked by the Mayor whether “the folks who are committing the crimes [near Huntridge Circle

Park] are the folks who are occupying the parks when they’re not committing the crimes.”  Verbatim

Excerpt at 15.  The Mayor then pressed Lieutenant Charoen, asking if there was “any information

at all whether or not the folks who are, quote homeless end quote, in the park are committing the

crimes in the neighborhood.”  Id.  Tellingly, Lieutenant Charoen responded that he “[didn’t] have

the answer for that question . . . .”  Id. at 16.  The assertion that feeding indigent individuals in city

parks has led to increased crime in the surrounding neighborhoods is, accordingly, based on

speculation, rather than facts.  Indeed, Mayor Goodman admitted as much.  See id. (“[I]f we’re going

to point a finger at the particular group in our community, we better have some evidence in fact the

finger is being pointed correctly. . . . I have a feeling right now that when the park is open, the people

in the area are committing offenses and are disturbing the quality of life, but we don’t have any

empirical data.  It’s mostly anecdotal at this point in time.”) (emphasis added).

Equally unsustainable is the assertion that deterring public drunkenness is a rational basis for

criminalizing the feeding of indigent people in city parks.  The rational way to deal with displays of

public drunkenness is to enforce laws against it.  As shown at the City Council meeting on June 21,

Las Vegas, however, has no law against public intoxication.  As the City Attorney explained at the

City Council meeting:  “[T]his is Las Vegas.  We have people on Fremont Street and the Strip

inebriated on a regular basis and distinguishing between that population and population of other

areas of town[] is a little difficult if you wanted to do it by ordinance.”  Verbatim Excerpt at 74.  If

Las Vegas does not wish to regulate public drunkenness on Fremont Street and the Strip, it cannot

rationally penalize indigent individuals for public drunkenness in city parks.  And the City certainly

cannot justify criminalizing efforts to feed poor people on the entirely speculative ground that such

a law will deter public drunkenness.
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Likewise, preventing litter cannot provide a rational basis for sustaining LVMC 13.36.055(6)

when enforcement of anti-littering ordinance is an obvious alternative.  There is, moreover, no basis,

except speculation, for concluding that a feeding program for indigent individuals is more likely to

result in litter than picnics and other activities that feed the more fortunate or other activities in the

park.

Finally, some proponents of LVMC 13.36.055(6) have asserted that it is intended to help

indigent and homeless persons by providing them an incentive to move to areas of the City where

there are service providers who can provide counseling and assistance as well as food.  Depriving

those who appear indigent — and only those who appear indigent — of the right to receive free food

in city parks can only “assist” the indigent in an Orwellian sense of word “assist.”  It is one thing to

provide positive incentives for the seeking of assistance by homeless indigent individuals.  It is quite

another to deny the right to receive free food in city parks to only the poorest members of society —

those most likely to need free food.  That course of action smacks of vindictiveness, rather than of

a rational policy toward homeless individuals.

In short, under the authority of decisions such as Cleburne, LVMC 13.36.155(6) should be

held to deny to indigent persons — or more accurately, those who appear to be indigent — the equal

protection of the laws.

II. LVMC 13.36.055(6) Violates the First Amendment’s Freedom of Expressive

Association.

A. Expressive Association Is Protected by the First Amendment.

The Supreme Court has afforded constitutional protection to freedom of association in two

distinct senses, which it has termed “freedom of private association” and “freedom of expressive

association.”  Roberts v. United States Jaycees, 468 U.S. 609, 617-18 (1984).  While freedom of

association is not explicitly enumerated in the First Amendment, protection for freedom of

expressive association flows from the premise that “[a]n individual’s freedom to speak, to worship,

and to petition the government for the redress of grievances could not be vigorously protected from

interference by the State unless a correlative freedom to engage in group effort toward those ends

were not also guaranteed.”  Id. at 622.

Case 2:06-cv-00714-RCJ-LRL     Document 37-1     Filed 10/30/2006     Page 13 of 18




1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
 All of the declarations referenced herein have been submitted by plaintiffs in Support of their20

Motion for Preliminary Injunction. 

14

There are two elements required for a valid expressive association claim.  First, the group

must show that it engages in expressive association.  See Boy Scouts of America v. Dale, 530 U.S.

640, 648 (2000). The types of expressive association protected by the First Amendment include

pursuing “a wide variety of political, social, economic, educational, religious, and cultural ends.”

Roberts, 468 U.S. at 622.  Second, the government action at issue must significantly affect the

group’s ability to advocate its viewpoint.  See Dale, 530 U.S. at 653.  If these elements are satisfied,

the restriction on expressive association can only stand if the government shows that the law was

“adopted to serve compelling state interests, unrelated to the suppression of ideas, that cannot be

achieved through means significantly less restrictive of associational freedoms.”  Dale, 530 U.S. at

648 (quoting Roberts, 468 U.S. at 623).

B. LVMC 13.36.055(6) Unconstitutionally Impairs the Expressive Association

Rights of Homeless Individuals in Las Vegas City Parks

LVMC 13.36.055(6) infringes upon the freedom of expressive association of certain

members of the homeless population in Las Vegas, and as such is “subject to the closest scrutiny.”

NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460-61 (1958).  First, the members of the Las

Vegas homeless community targeted by LVMC 13.36.055(6) engage in religious and political

association.  For example, Cody Huff is a formerly homeless man who now shares food and a

Christian message with homeless people in the parks.  For Mr. Huff, sharing food is a religiously

motivated act.  See Declaration of Cody Huff at 1 (“My Bible commands me to take care of the poor!

Feed the hungry.”).   In addition, sharing food is integral to Mr. Huff’s ability to adequately convey20

his religious message.  See id. (“My message to these people in the park is God loves you.  You are

His sons and daughters, and it all begins with a sandwich.”).

An example of political expression in city parks occurred on August 10, 2006, when the

organization Food Not Bombs conducted a rally at City Hall protesting LVMC 13.36.055(6).  See

Declarations of Robert Edmonds and Patrick Band.  At the rally, twenty to thirty homeless people
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were in attendance and several spoke to the crowd that gathered.  The topics of discussion were both

religious and political in nature.  See Declaration of Gail Sacco (September 28, 2006) at 1.  Later,

the protesters moved first to Frank Wright Plaza, and then to Huntridge Circle Park, where the

advocates distributed food to homeless persons.  See Declarations of Gail Sacco (September 28,

2006) at 2, Robert Edmonds and Patrick Band. At Circle Park, three citations were issued to

protesters.  See Declaration of Gail Sacco (September 28, 2006) at 2.

LVMC 13.36.055(6) significantly affects the ability of homeless individuals involved in

religious and political association to advocate their viewpoint.  Central to either type of association

involved here is the ability for outside religious and political advocates to interact with homeless

people in city parks at events where food is provided.  The experiences of Cody Huff, Gail Sacco,

Robert Edmonds, and Patrick Band, as detailed above, attest to this fact.  By making such activity

illegal, the ordinance will have a significant practical impact on the ability of homeless people and

their advocates to collectively advocate their views.  Indeed, practical experience of those of us who

are more prosperous will attest that the provision of food and drink is often part of group meetings

where expressive association will take place.  The provision of food can be an essential part of a

group’s fellowship.

Moreover, as shown in the Memorandum for plaintiffs, the provision of food to indigent

people is a significant religious and political expression for the donors.  Indigent people have a right

to associate in groups with those donors through the receipt not just of the donors’ verbal expressions

of religious and political views, but also to associate with the donors in their symbolic speech and

religiously motivated acts of donating food.  The right of expressive association encompasses both

the symbolic speaker and the recipient.  That is, as the Supreme Court has held more than once, the

protection afforded speech by the First Amendment is “to its source and to its recipients both.”

Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748, 756 (1976)

(consumers have a right to receive commercial speech from advertisers).

A unanimous Supreme Court noted just last Term that “the freedom of expressive association

protects more than just a group’s membership decisions.”  Rumsfeld v. Forum for Academic and

Institutional Rights, Inc., 126 S. Ct. 1297, 1312 (2006).  It also protects against laws that do “not
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directly interfere with an organization’s composition,” but instead make “group membership less

attractive, raising the same First Amendment concerns about affecting the group’s ability to express

its message.”  Id.  That is plainly the case here with respect to LVMC 13.36.055(6)’s criminalization

of expressive association in city parks where indigent individuals, as well as prosperous ones, are

provided with food.

Because LVMC 13.33.055(6) infringes upon the right of indigent individuals to expressive

association, the burden is on the City to show that it was “adopted to serve compelling state interests,

unrelated to the suppression of ideas, that cannot be achieved through means significantly less

restrictive of associational freedoms.”  Dale, 530 U.S. at 648 (quoting Roberts, 468 U.S. at 623).

The City’s burden is especially heavy where, as here, an ordinance infringes upon the First

Amendment rights of homeless people.  See, e.g., Johnson v. City of Cincinnati, 310 F.3d 484, 505-

506 (6th Cir. 2002) (in holding that an ordinance preventing a homeless man from visiting his

attorney violated his right to intimate association, the court stated that it was particularly troubled

by the ordinance as applied to “a homeless man, existing at the margins of our society, where he is

uniquely vulnerable and in particular need of . . . a buffer against the power of the State”).  The City

cannot meet that burden, for as shown above and in the Plaintiffs’ Memorandum, LVMC

13.36.055(6) fails to substantially further any legitimate government interest.

//

//

//

//

//

//

//

//

//

//

//
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CONCLUSION

For the foregoing reasons, as well as those set out in Plaintiffs’ Memorandum and in the

Memorandum for amicus Rutherford Institute, the Court should preliminarily enjoin Defendants

from enforcing LVMC 13.36.055(c).

Respectfully submitted,

MURDOCK & ASSOCIATES, CHTD.

/s/      Robert E. Murdock                                       
520 South Fourth Street
Las Vegas, NV  89101

Frederick C. Schafrick, Esq.
GOODWIN PROCTER LLP
901 New York Avenue, NW
Washington, DC  20001

Maria Foscarinis, Esq.
Tulin Ozdeger, Esq.
NATIONAL LAW CENTER ON
HOMELESSNESS & POVERTY
1411 K Street, NW
Washington, DC  20005

Attorneys for Amici Curiae
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CERTIFICATE OF SERVICE

The undersigned hereby declares she is an employee of Murdock & Associates, Chtd. and

that on October 30, 2006 she deposited a true copy of the foregoing MEMORANDUM OF

NATIONAL LAW CENTER ON HOMELESSNESS & POVERTY, NATIONAL COALITION

FOR THE HOMELESS, NATIONAL HEALTH CARE FOR THE HOMELESS COUNCIL, INC.,

NATIONAL ASSOCIATION FOR THE EDUCATION OF HOMELESS CHILDREN AND

YOUTH, NATIONAL CENTER ON FAMILY HOMELESSNESS, NATIONAL POLICY AND

ADVOCACY COUNCIL ON HOMELESSNESS, AND NATIONAL COALITION FOR

HOMELESS VETERANS FOR LEAVE TO FILE A MEMORANDUM AS AMICI CURIAE

SUPPORTING PLAINTIFFS in the United States mail, postage fully prepaid, addressed as follows:

Philip R. Byrnes, Esq.
400 Stewart Avenue, 9th Floor
Las Vegas, NV  89101
(702) 229-6629
(702) 386-1749 (fax)
pbyrnes@lasvegasnevada.gov

Thomas D. Dillard, Esq.
Rawlings, Olson, Cannon, Gormley & Desruisseaux
9950 West Cheyenne Avenue
Las Vegas, NV  89129
(702) 384-4012
(702) 383-0701 (fax)
ksteele@rocgd.com

Allen Lichtenstein, Esq.
ACLU of Nevada
3315 Russell Rd., Suite H 222
Las Vegas, NV 89120
(702) 433-4666
alichtensteinlaw@aol.com

/s/     Karen A. Kilmartin                                   
An employee of Murdock & Associates, Chtd.
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